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i
Now comes the Plaintiffs, the Back Beach Neighbors Committee who makes complaint as
follows:

TOC
I—-Try Title i
Il - Quiet Title {
I - Declaratory Judgment
IV — Ouster

V -- Reverter and Reentry




VI — Partition

VII — Continuing Trespass
VIII - Lateral Support

IX — Taking

The Parties
1.

The Back Beach Neighbors Committee is an unincorporated association with common
interest in the improvement and maintenance of Back Beach in Rockport. Its members
consist of neighbors and abutters on Beach Street. They have concerns about the quality
of life and the quiet eﬁjoyment of the property. It has standing and is entitled to assert the
rights of its members.‘!The Committee has roughly a dozen members.

The Back Beach is a s:and and rock-strewn beach bounded by geographic features now or
formerly known as: Hale’s Point, Knowlton’s Point, Dodge’s Rock, Poole’s Hill. Back
Beach is in Rockport and immediately borders Back Harbor and the Atlantic Ocean. On
the northern end of thé beach is the so called “Lobster Pool” on land formerly belonging
to Azor Knowlton as 'iivell as the intersection of Granite and Beach Streets. On the
southern end of the beach is a schoolhouse built in 1860, a triangular common, a gazebo,
what has been characterized as an off-street parking lot, two bathrooms, Along the top of
the beach is a revetment within an easement taken by the Town of Rockport, as well as
Beach Street. This stretch of Beach Street is roughly % mile long. Collectively this land
is herein denoted “thei Property.”

The Town of Rockport is body politic which was carved off from the Town of Gloucester
in 1840. Formerly béing the fifth parish of Gloucester, part of the third parish was also
carved off to create the new town. The split was the culmination of roughly 35 years of
dispute between the villages of Sandy Bay and Pigeon Cove and the rest of Gloucester.

;
Abbreviate Historical Background

4. Beach Street was laid out as part of the King’s Highway in 1707 by the Selectmen of

Gloucester, under a direction to connect all of the villages on Cape Ann. Other sources
report that Beach Street was not laid out until 1710. Early maps and records refer to the
road on the top of Back Beach as, variantly: “the road across Back Beach,” “Beach
Avenue,” “road between Sandy Bay and Pigeon Cove,” “road to Knowlton’s point,” and
other descriptions.

i
Until 1836 Beach Street was a tidal road, usable only at low tide. Nonetheless, the road
was superior, in Widﬂll and its ability to carry heavy cart loads, to the footpaths and the
long way around Poole’s Hill. In 1836, Azor Knowlton obtained a public contract to
pave the road.

Beach Street was originally a public road, although prior to the enactment of the Revised
Statutes, the meaning of public versus private ways was different than the legal meanings
of the terms. The Town of Gloucester, over a 20-year period starting in 1778, undertook




10.

11.

a comprehensive review, refurbishment, survey and cataloging of its public highways
through successive committees of Town Meeting. Circa 1792, the Town of Gloucester
voted to abandon and {discontinue Beach Street as a public way because of the
construction of a “ne}y road,” helped by the levelling of two of the large hills. The “new
road” changed its path and was widened nearly every year between 1800 and 1848 but
became known as the |northem end of King Street before, in the 1930s changing its name
to Granite Street. In I 799, the Town of Gloucester voted to give the abutters of Beach
Street the right to “er It and maintain™ “gates” across the road “into perpetuity.”
Contemporary and historical sources record that the gates were erected as part of Azor
Knowlton’s paving ofthe road in 1836 and kept until 1860,

Circa 1825 the owners of property along Back Beach were Andrew Tarr, Henry Clark,
John Gott & J. Walhs Gorham Norwood, and Azor Knowlton.

Amid several local pcilmcal disputes in the 1820s and 1830s between the villages of
Gloucester, over taxes and representation and industry, Sandy Bay village strove to
obtain all the trappmgs of independent local government. Local landowners gave either
land or money donated to build a new schoolhouse on Beach Street on the southern end
of Back Beach. The Knowlton family were strong supporters of Sandy Bay Village.
Azor and Nehemiah Knowlton were on the school committee and over saw donations and
collections. The schoolhouse lot was assembled from parcels from several people. For
example, the school committee eventually bought part of the plot on the southern end of
Back Beach from Mic¢hael Knowlton on December 31, 1821. The deeds granting land to
the school comm1ttee district explicitly condition the land upon its use as a primary
school. >

The disputes between Sandy Bay village and the rest of Gloucester continued to mar
public affairs for two decades. Rockport achieved its independence in 1839, effective
1840. It was not for another 20 years, in 1860, that the Town built the Beach Street
schoolhouse. It took Rockport approximately 25 years from independence before it built
a town hall.

1860 also saw significant public improvements, without a corresponding change in legal
status. The first side:' alk was erected on Beach Street, on the ocean side, in 1860. In
1860, the Town also gought and planted at least four major willow trees which survived
into the 1930s. 1

The Beach Street school house became schoolhouse Number 4 in Rockport, It was
improved with indoor plumbing and running water in the later 1890s. By 1904 the
schoolhouse was in poor repair, despite having a full-time janitor, and went through a
major refit in 1904- 1905 In 1930, the Town of Rockport abandoned any and all
education use of the Peach Street School house. The schoolhouse was, osten51b1y, turned
over to the custody and control of the American legion who held its first event in the
building as a fundra?%r for public relief efforts in the Great Depression in 1931, Since
1931, the schoolhousk has been colloquially known as the Legion Hall.
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14.

15.

16.

1797-1799, while suryeying and cataloging all the Town’s public property, the Town
Meeting accepted a report by an investigative committee who reported that there were 7
public landing places fn Gloucester. Back Beach was not one of the landing places.

A survey of Back Beath, circa 1836, reports that the Gorham Norwood and John Gott
parcels, unlike all the{other parcels on Beach Street, do not have beach rights extending
their property to the median highwater mark. The 1836 report is based on the original
settlement plans of Gloucester, from the 1660s-1680s. Unfortunately, the plots in the
Sandy Bay area werelquite small and did not obtain significant investment or purchasers.
The settlement plans vere abandoned in the 1740s, and do not bind the rights of any
other property in Gloucester or Rockport. Indeed, the historical sources report the
settlement plans largely abandoned in relation to what is now Rockport.

The ineffectiveness of the Back Beach survey is shown in contemporaneous deeds of the
abutters which convey land “to the seashore™ or to Beach Street (recalling that it was a
tidal road until 1836)! These deeds included official transactions like the purchases and
donations of land to a'ssemble the Beach Street School House lot. Indeed, Azor
Knowilton was mvolved as a town official, despite being a neighbor with similar interests.
These deeds exist both before and after the survey. It is also unclear whether the report
of the survey committee was ever accepted by the Gloucester, or Rockport, Town
Meeting, both of whlch routinely rejected committee report relating to public rights. The
Gloucester Town Meetmg, and later the Rockport Town Meeting, also routinely gave
over public appropriation to improve or maintain concededly private roads.

!

In the first quarter of the 20" Century, several landowners donated or sold land to the
Town of Rockport for the improvement of Beach Street. These gifts were expressly
conditioned upon the widening and improvement of Beach Street. The Town planned the
widening of Beach Street and drew up maps to that effect. However, the plans were
abandoned but the Town retained the land. Part of the plans included a land swap with
Willis Knowlton, helr of Azor Knowlton, for land at the northern end of Beach Street.

In the late 1920s, the State Legislature approved substantial outlays to layout a state
highway and county road which is now Route 127, running down Granite Street. The
Town of Rockport, u’sing state and federal funding and under the supervision of the Essex
County Commlssmners spent substantial monies on public works to alleviate the Great
Depression. Part of the improvements of the 1930s included the erection of a small
revetment or seawall'along Beach Street segregating it from Back Beach. The
improvements also saw the ambitious construction of drainage and sewerage systems by
the Rockport Water and Sewer Commissioners. Apparently, the revetment served to
allow a new gravity- Fed storm drain and sewerage systems. Similar improvements were
made to Front Beacl The Rockport Water Commissioners made a series of takings to
lay pipes and water Lervices. Several funds were allocated, the remainder in 1934 dollars
is estimated to be $3 500, and many of the funds for takings went unclaimed when the
owners could not belfound or served.
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The disputed property|is in a residential neighborhood which is zoned as residential. In
the 1930s a restaurantlknown as the Orchards existed and was a popular, elegant
destination off of the %eaten track and out from the downtown business district. A

building, owned by Committee Members, still stands where the Orchards used to be.
However, the restaurant folded before the conclusion of WW?2 and was the last
commercial activity (out of fixture or real estate) in the disputed stretch of Beach Street.

In 1931, the Rockportl Selectmen and several others petitioned the Essex County
Commissioners to survey Back Beach, believing it to be a public landing spot. The Essex
County Commxssronq rs did come out and survey the boundaries of the Beach. The
surveyors lamented th‘:t the maps of the Town of Rockport were poorly kept and
frequently maccurate, nd at variance with official state and county maps. The boundary
markers laid by the Commissioners remain.

The Essex County Commlssmners in the survey of Back Beach, adjusted the front
seaward boundaries of the properties of the committee members. For example, Sarah
Fernwald, one of the helrs of John Fernwald who took from Gorham Norwood, recorded
a deed reciting her front boundary as being to Beach Street, but after the Commissioners
adjusted the boundary, she sold the property to a boundary being a defined line not
contiguous to Beach Street.

The front boundary line of all the Committee member’s property was adjusted in this
way. The adjustment!s among other things, make no provision for access to Beach Street.
Most of the propertles between Beach Street and Granite Street used to touch both streets,
but they are now, umversa[ly, subdivided.

The Essex County Commlsswners exceeded their lawful authority, only having statutory
power to survey Back Beach and Beach Street if, in fact, it was a public landing. Back
Beach is not a public landmg

Resting upon the 18.)6 survey, and its affirmation by the County Commissioners, the
Town asserts to own a triangle of land starting at 60 Beach Street and widening down
toward 48 Beach Street on the west side of Beach Street invading the land recited in the
chain of title in Cominittee Members predecessors. The Town contend that this triangle
extends all the way tc.j) the schoolhouse lot.

I
When the Committea:l members brought a nuisance suit in July 2020, relating to divers
using Back Beach, the Town’s policy makers sought to retaliate. The contemplated
retaliation was started by a discussion of the Town’s public works commission
considering whether to assert the Town’s rights in placed where neighbors control and
have improved land gn their side of the pavement.

The Committee men bers have, in fact, improved land such as by gates, stone-paved patio
porches, and other accoutrements, on portions of land which the Town claims to own.




25.

Upon the lower end olii' the triangle, and the top of the Schoolhouse lot, the Town has built
(circa 1983) two public restrooms and an off-street parking lot with angled parking.

26. The bathrooms and angled parking (as well as the parking meters) actually invaded the

27.

28.

Committee Members [land, on their current deeds. This invasion continues with when
improvements to the bathroom’s pumps, or the new computerized meters, have within the
last 3 years been pIacEd upon Committee Member land. Worst yet, the Town has started
to exercise its permitting and approval authority to deny the Committee members use of
their land, such as subdividing, because it would interfere with the Town’s

encroachments onto what the Town acknowledges is Committee Member’s land.
i

The Committee memlb)ers acknowledge that the Town has an easement for drainage
purposes consisting of the revetment. However, the Town has encroached upon the
Committee members’ land and assumed land rights which it does not possess.

The Committee members assert that they own and are entitled to legal remedy for their
rights:

¢ Back Beach

e The School House lot and its fixtures, including the public bathrooms, the off-
street parkmgflot and the gazebo

e DBeach Street

Count I - Try Title

29.

30.

3L

32.

The Committee Members assert a try title claim against the Town of Rockport and any
other parties claiming right, dominion, control, or possession. They assert this claim in
series for (1) the land between their house and the western edge of the pavement of Beach
Street, (2) for whole ownership of Beach Street as a private way, (3) for ownership of
Back Beach, (4) for ownership of the Schoolhouse lot.

1

The Committee members are in actual legal physical possession of all the claim land,
including the Back Beach, the Parking lot, the Schoolhouse lot, and Beach Street. They
improve it, police it, maintain it, and have the right to exclude people from it.

The Committee Members® deeds, despite readjustment in line with the Essex County
Commissioners survey, recite that they own all the land their predecessors-in-title
received. Thus, by incorporation, the face of the deed conveys record title to all the
disputed land. |
|

The Committee me bers are indisputably in possession of the Jand between their houses
and the western edg of the pavement of Beach Street. The Committee Members are also
in possession of the lbther disputed property, the Beach, the whole of the Street, and the
Schoolhouse lot. Tl ¢ Committee Members walk on, plant flowers on, paint signs, paint
rocks, the disputed fand. In winter storms they place sandbags to control stormwater.
They also maintain Te storm drains and improve the drainage at their own expense. The
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34,

Committee members lzlave publicly asked the Town for permission to place curbstone, at
their own expense, tolimprove their property.

The Town makes pub;lic and political claims to own the Schoolhouse lot, the Back Beach,
Beach Street, and the triangle of land on the western edge of Beach Street. Indeed, the
Town and its public works department have threatened legal enforcement proceedings
against Committee members in the past and threatened to tear down the Committee
Members improveme'rllts (such as gates, plumbing, and stone paved patio porches). This

claim is adverse to thé Committee Members real interests in land.

There may be other unknown parties who claim rights in the property, but any such exist
rights are not superior; to the Committee Members.

Count II — Quiet Title

35.

36.

37.

38.

39,

The Committee Members own, directly on the face of their deed, and by incorporation of
the prior owner’s conveyance of quitclaim interests conveying all their interest, by right
of reverter and reversion, and by successor interests from their chain of title: (1) all of the
land “to beach street,” (2) beach street itself, as a private way with the right to erect gates,
(3) the Back Beach, (4) the Schoolhouse lot and its fixtures.

Despite the Town’s recent encroachments by erecting fixtures, the Town has given up all
of its rights in the disputed properties. The Town of Gloucester abandoned Beach Street
and made it a private jvay, later granting the right to erect gates, which were in fact
erccted and maintainéd. The Town has abandoned the other claimed parcels by failing to
comply with the conditions placed upon it (widening Beach Street or maintaining a
primary schootl), allowing reverter and reversion to the heirs-in-title being the Committee
members, |

The Town has never owned Back Beach. In the alternative, the Town may own it in
undivided whole in common with the Committee Members who have frontage on Beach
Street. f

Beach Street is not a public landing. It was not included in the 1799 report on public
landings in Gloucestef. No subsequent statutes authorize the erection of a public landing
spot, which has become required since at least the enactment of the Revised Statutes.
Other statutes enacted by the Legislature have allowed the disestablishment or
establishment of public landings in Rockport, but none deal with Back Beach. The
special statute allowing William Knowlton, who continued the work of Azor Knowlton to
erect Knowlton’s wharf at the end of the Beach & Granite Street intersection, specifically
acknowledges that private interests, along the beach are not to be affected by the erection
of Knowlton’s Wharf)

The Rockport Water ' Sewer Commissioners would not have needed to take an
easement for the erection of the revetment and storm drain outlets if the Town had owned
Back Beach.




Count III - Declaratory Judgment

40. With a real dispute abput the owners of the property, and the rights of the Committee
members and the Town in the property, a real dispute exists.

41. The Committee has standing because its members have rights in the property which are
disputed.

42. The Court should declare the rights of the parties, including the public or private nature
of Beach Street, the right of the Committee to erect gates, the nature of the reversionary
interests which the Town has not complied with, and the usage rights public, the Town of
Rockport or the City ? f Gloucester, and the Committee members in the Beach, the
Schoolhouse lot and iTs fixtures.

43. The Committee Members are also entitled to a declaration of their rights to access Beach
Street unhindered. [

44. The Committee members are entitled to a reformation of their deeds to reflect the true
and accurate nature of their ownership of land, especially relating to the land between
their houses and the western edge of the pavement of Beach Street.

Count IV — Quster
45. The Committee mem' ers are entitled to a judgment of ouster.

46. After assessing and declaring the rights of the parties, the Committee, upon prevailing, is
entitled to equitable relief assuring the unhampered use and enjoyment by the Committee
members of their property.

N
47. The Committee is se;?arately entitled to a judgment ousting the Town and its fixtures
from the undisputed property which is unquestionably not the Town’s property.
|

1)
Count V — Reverter and Rcentry
|
48. The Committee is entltled to reverter and reentry to both the Schoolhouse lot and the two
lots granted to the Town at the mouth of the Granite & Beach Street intersection, for the
failure to comply wu}h the conditions of the grant.
|
49. The Town is not usin'g the Schoolhouse lot for a schoolhouse or any educational
activities. :

50. The Town did not commence the planned widening of Beach Street.

51. Reverter and reversion are not subject to the rule against perpetuities.




52.

Count VI — Partition

53.

54,

55.

The Committee is ent]tled to clear and unimpeded legal title and actual possession and
the Court should ordef the Town of Rockport to facilitate this and remove such fixtures
as it wishes to keep, whereupon the Town should vacate the disputed property and not
allow strangers to enter claiming license from the Town.

The Committee has pleaded in the alternative, that if the Town does have a right to use
the Back Beach, its rlght is held with the Committee Members as an undivided whole.

If the Court opts for this alternative holding, the Court must declare the percentage of
undivided whole mter’est owned in common by the Town and the Committee members.
This percentage should be based on the footage each property owner has on Beach Street,
since Beach Street is & long and pre-existing metric.

If the Court declares an undivided whole interest, the Committee hereby petitions for a
partition of the Back Beach. The Committee proposes that the Town’s interest once
calculated, should belaid out from the southern end of the Beach, with a north-south
boundary line perpendicular to Beach Street. The southern end is the most logical place
to site the Town’s parutloned interest since its whole claim to the Beach derived, in the
Committee’s opinion| ‘'and based on historical research, from its ownership of the
Schoolhouse lot Wthl’l granted rights to the “seashore.” The Southern end is also closer
to the business dIStI‘IC't

Count VII - Continuing Trespass

56.

57.

38.

The Town should be'ordered to cease tolerating, promoting, encouraging, or advertising
that strangers and trespassers tromp on and abuse the Committee Member’s land.
Especially the private way of Beach Street, the Back Beach (or its northern end upon
partition), and the Schoolhouse lot and fixtures.

The Town, holding an underlying easement in the revetment is entitled to entry and
reasonable use to malntam and control its easement. However, the Town’s rights are not
in this instance, coterminous with the rights of the public.

»

There is no general n{ght of public access to the Committee Member’s land, whether it be
the disputed propertyl or land which is undisputedly the property of the Committee
members. ,

!

Count VIII — Lateral Suppbort

59.

60.

The Committee is entitled to a judgment for lateral support, either in money to repair or
in effort to shore up,[Beach Street and their property.

The choice of the Town to erect a revetment, one which has become progressively taller
in its later iterations,| has elevated the Plaintiffs’ land over the beach. The erection of the
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63.

first revetment in the {1 930s coincided with the destruction of the willow trees which held
the land in place.

The erection of a revetment impacts the rights of the Committee members to accretion
and deposition as the !sea creates and destroys land.

Having elevated the Plaintiff’s land, over the beach, by interfering with the natural
rhythms of the sea, the Town has taken upon itself, within its easement, an obligation of
lateral and vertical support.

The Town is obliged to keep the sea wall and revetment in good enough repair to prevent
the cataclysmic erosian and destruction of the clevated portions of the Plaintiffs’ land.

Count IX — Taking ’

64.

65.

66.

67.

68.

To the extent that the Committee Members do not receive the fullest expectation of the
land which they are entitled by deed, by chain of title, and by reversion, the Town is a
public entity which owes the Committee Just compensation under Chapter 79, Article 10,
and the Fifth Amendment.

The Committee members are entitled to compensation or restored and clear title and
possession. )

i
U

The Committee is, alternatively, entitled to the compensation funds assessed in the 1930s
for the loss of the eas;'ament, the effects of the revetment upon their property, the street,
and the beach. Statute and common law entitle the Committee members to 12%
prejudgment interest on the fund as well. This alternative judgment must be clear and
precise at a 2000 review of the Town’s finances by the State Department of Revenue
indicated that the Town was failing to keep its accounts properly. The Committee
believe that the Town' has absconded with the segregated funds to which they would be
entitled and believes that the amount, with prejudgment interest, is an eight-figure
number. |

I
The Committee is entitled to not merely compensation for the use of the Beach and road
and schoolhouse lot With fixture (parking and gazebo and Legion hall and bathroom).
The Committee is also entitled to compensation for more abstract rights like accretion
and deposition.

The Committee is also entitled to be compensated either for a pro rata share of all the
parking revenue made or the reasonable rental value of the spaces, both the on-street
spaces on Beach Street and the off-street spaces on the Schoolhouse lot. The 2000 DOR
review indicated thatithe Town’s parking revenues amounted to roughly $120,000 per
year, with an on-hand accumulation of roughly $1.2Million in monies and assets. The
Town, under ChapterI 79 and the state and federal constitutional provisions, has a
fiduciary obligation to make good use of its wrongfully taken property and to eventually




compensate the Comnfittee accordingly. The Town, according to the 2000 DOR review,
has grossly failed in this fiduciary responsibility.

Miscellaneous

69. The Land Court has subject matter jurisdiction over these claims and personal jurisdiction
over the parties.

70. The Committee demands a jury trial on all claims so triable.

71. The Committee prays|for relief, as above, including but not limited to:

* A declaration pver the rights of the Committee members to ownership of the
Beach, the Schoolhouse lot, and the land between their houses and the western
edge of the pavement of Beach Street.

* A determination of the compensation owed to the Committee should they not be
awarded the ownership they are entitled

¢ Equitable and Injunctive relief to effect their awarded rights

¢ Damages to make the Committee members whole

| Conclusion
Wherefore the Plaintiff Back' Beach Neighbors asks for any and all applicable relief and any such
relief as the Court feels just and appropriate.

Respectfully Submitted,

Back Beach Neighbors Committee

2 By their Attorney
31342021 | MM’
ichael Walsh

BBO 681001
Walsh & Walsh LLP
y PO Box 9
Lynnfield, MA 01940
E 617-257-5496
;E Walsh.lynnfield@gmail.com




WALSH & WALSH LLP

" U.S. Post Office Box 9
Lynnfield, MA 01940

| 617-257-5496

‘ John H. Walsh, Esq.

Michael C. Walsh, Esq.

March 25, 2021
The Hon. Deborah Patterson

Recorder, Massachusetts Land Court
3 Pemberton Square
Boston, MA 02108

1t
1

Re: Back Beach Neiqhboré Committee v. Town of Rockport

Dear Recorder Patterson: ':

|
If | could trouble you, | wntc‘e to file a try title and quiet title action in the Land Court.
Please find attached a check for $2565, for the filing fee, and $10 for two summons.
Thank you for your kind aSS|stance and that of your staff who graciously walked me
through the filing process m the trouble times of Covid by phone. My great thanks to
your office.




